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Digests of Recent Opinions | incex To Report on Rule Amendments 
Revision of Law of 
to abandonment of Rules 1:27, 7:19-4 and 8:12-4 have been amended effective 


ZONING—A municipal ordinance equated an 
whieh bars resumption ot it or raise a 
legal non-conforming uses abandonment 


presumption of 


or whether a use 








under all circumstances after ished may be con- 

a cessation or discontinuance there is a discon- 

the use for one vear violates e with intent to abandon 

R. S. 40:55-48 and is invalid. the use, is not passed on. The 

—Aj non-conforming use may Ordinance here not touch 
be continued under certain On these matters 


circumstances even though the Affirmed. 

se has not been exercised 
for a substantial period of 
me. 


NICIPAL LAW—A municipal 





. Teaching of Communism 








rdinance cannot interfere ABA Group ae New Approach 
ith statutory purposes. =e Tee 

ile et Philadelphia, Pa. (ACCN) — 

Digested from an opinion by Teaching of basic contrasts be- 

p, S. J. A. D. rendered July | :ween the theories of democracy 


1955. Appellate Div. State v.. and communism in the nation’s 
Accera. For appellant—Lawrence 
A. Carton, Jr. Roberts, Pills- | to 


& Carton, attys For 


house 
1n Bar 


be considered by the 


re- | of delegates of the Americs 











































ients—William R. Blair, Jr.| Assn. at the ABA’s 78th annual 
ns, Labreque, Canzona & | meeting here Aug. 22-26. 
a dionaia aby ae The ABA committee on Am-|} 
issue is whether n€|;erican citizenship, under the 
ving section of a zoning! chairmanship of U. S. Circuit 
rdinance of the Borough of oe Wal er M. Bastian of 
Eatontown violates R. S. 40:55- shington, D. C., has prepared 
4 f ubmission to the house a| 
ouilding or p1 re commending creation 
to 1 of a qualified federal cc 
ynforming use I i to assemble information 
year shall be ailowed suggested curric ictaia of | 
such non-conforming hools, colleges and 
ut must be altered to con- ‘ will make | 
with the restricti : basic differences be- | 
ne in which it is.” 1 theories and prac- 
ants were convicted in ices of the American way of life | 
inal Court of a viola-| and the theories and practices 
f the above- ed s n ta istic communism.” 
eal the Cr y I sed 
The Borough now appeal 
premises in question were 


non-conior! 


ra iegal 


‘etail business rior 

















en- | “at appropriate 
: In its latest repor the 
10U endorses a 
- | bill duced in congress this 
- | year | Re p. Daniel J. Flcod (D.,| 
Pa.) which would create an 11-} 
H Sim I sderal commission ap- 


1, a} 








nship commit 
bers of con- 





»1t1ze 


men 





With 


the committee 





respect to th e Flood bill, 


revnort caid y 


















to protect the in- 
the owner in his pr 

I use and to 
ic waste wit hout 


h ~ + 
nas not 


resolution regard- 





loned its 








‘ipal plannin leer in schools of 
shus author and practices of com- 
of the com- 





















time. The cases 1 
BE] thority from the statute 
bk. S 55-48 serves to protect 
rming uses undersome Lawyers Outnumber 
neces even though there Doctors 
a break in tl user ence nt be 
Ore than a y d The latest Martindale-Hubbel 
neg any attempt by a mu-| survey disclosed 241,000 licensed 
‘vy. as here, to forecl lawyers in the U. S. By way of 
onforminz uses under! comparison, there are presently 
mstances because of 221.000 doctors. acc ng to the 
, viol ates the statute. | last report of the American 
ze ty cannot interfe Medical Association. Law stu- 
ordinance, jent enrollment also substan- 
; €s which receive tially exceeds that of the 
. Stection under medical schools. There are about 
. 40,000 law students in all of the 


and ap- 
the 128 


ation’s law schools, 
octane 35,000 in 
ABA-dpproved schools. 


a discontinuance of 
conf use for a 


20 forming 
*@nated period may be 








cu 


Report mc To Urge 


public schools is again scheduled | 


Evidence 


1embers of the 
reviewing 


To aid the 
Bar in stu 


uaying or 


the Report of the Committee 
on the Revision of the Law 
of Evidence and to facilitate 


f any particular 
subjects in which 
interested, an 

of cross 

eport has 
Vincent P. 


the Iccating 

Jortions 

one might be 

index 

refere 

been prepared by 

Biunno, one of our associate 

editors. The index and table 
Pages 5, 6 


are printed on 
and 7 of this of the 


table 


issue 














Bar Foundation Begins 
Canons of Ethics Study 


The Amer 
{has undert 
Canons of Professional 
land the Canons of 
| Ethics to determine if 
them requil ti 1g in 
light of new con 
Canons f Profess ar Ethics 
were first adopted in 1908 and} 
| the Judicia in 1924. They 
i}constitute the recognized stand- 
ards of professional conduct of | 
lawyers and dges, 
have been adopted 





Foundation 
study of the 


in Bar 


of 
the 


any 








cs 





since 


by most of 





the state associations and 

| courts throughout the country. 
In. afi 1 study, 
President L Ww) of the 
round dation declared Foun- 





t “there 
reappraisal 

of new 
in the 
er to his 
the 


g7eS 





¢ 





irected by 





the chairmanship f 


Philbrick McCoy; f the 








Angeles Co Superio 

co-author ith S. 

Judge Orie L. Phillips of Den- 
or f C of Judges 

and the reports 





Pro- 
The 
by a 








ssisted 








! specialist, 

I B. MacKinnor who 

has come to Chicago from Har- 
vard Universit where he re- 
cently completed for Harvard 


er Foundation 








tne exist- 





he facts of 

ci ] in | 

c be | 

the |} 

legal profession. and the judi- 


he Foun- 








dation committee to rect the 
study are: Prof heldon OD. 
Elliott, New York University |} 


Law School; Arthu: 
the Philadelphia 
Colclough. dean of 
George Washingt 


tleton, of | 





Washington, D 

Fellers of the lah ty 

Bar; Judge Emory H. Niles of 
altimore, and Justice ank .P. 





Weaver of é Court 
of Washin gton officio mem- | 
bers are Thomas J. Boodell, | 
Chicago, chairman of the ABA| 
Committee on Unauthorized | 
Practice, and Henry S. Drinker, | 
Philadelphia, cha airman of the | 
Ccmmittee on Professional Ethics | 
and Grievances 








Ethics 
Judicial | 


The | 


they | 


na related 
roblems of | 
practice. 
stimated the 
ma y require | 
final analy- | 
Committee 


| cussed. 


3.| Arbor, 
| attorney 


September 7, 1955. The amendments were necessitated by reason 
of the enactment of Chap. 196 of the Laws of 1955 -which 
brovides for the closing of public offices on Saturdays through- 
out the year. The amended rules are as follows, with new 
words indicated by bold face print and material to be deleted 
In brackets: 


Rule 1:27 is amended to read as follows: 
RULE 1:27. COMPUTATION OF TIME IN ALL COURTS 
In computing any period of time the day of the act 
or event after which the designated period begins to run is not 
to be included. The last day of the period so computed is to be 
included, unless it is a Saturday, Sunday or legal holiday, in 
which event the pericd runs until the end of the next day which 
is neither Saturday, Sunday nor a legal holiday. When a period 
| cf time prescribed or allowed is less than 7 days, intermediate 
Saturdays, Sundays and legal holidays shall be excluded in the 
computation. [Saturdays shall be considered as other days and 
not as holidays.] 
Note: Effective September 9, 1953; 
amended June 27, 1955 to be effective Sep- 
tember 7, 1955. Formerly Rule 1:7-8. 








Rule 7:19-4 is amended to read as follows: 
| 7:19-4. Hours; Clerk’s Office 
The clerk’s office shall be open to the public for business daily, 
[except Saturdays,] from 9:00 o’clock A. M., to 4:00 o’clock P. M., 
fand on Saturdays from 9:00 o’clock A. M. to 12:00 o’clock noon,] 
but shal! be closed on Saturdays, Sundays and legal holidays 
fwhen provided by law] 
Note: Effective 
amended June 27, 193 
_tember 7, 1955. Formerly 


qd 
lid 


September 9, 1933; 
to be effective Sep- 
Rule 7:16-4 








Rule 8.12-4 is amended to read as follows: 
8:12-4. Computation of Time 

















In computing any period of time the day of the act or 
event after which the designated period begins to run is not to 
be included. The last day of the period so computed is to be 
included, unless it is a Saturday, Sunday or legal holiday, in 
which event the period runs until the end of the next day which 
is neither a Saturday, Sunday nor a legal holiday. When a period 
of time prescribed or allowed is less than 7 days 1 
Saturdays, Sundays and legal holidays shall 








shall be 


computation. [Saturdays 


not as holidays. 








Repert of Antitrust Law Study Subject Fe For ABA 


Symposium 


















Philadelphia. Pa. (ACCN) - Tickets to the Tuesdav lunch- 
Attorneys desiring to hear a ecn r be 3 at the 
dispassionate analysis of the re- ABA re rati evue- 
port of the Attorney Gener: Stratford hotel phia 
National Committee to S , No tickets are a for 
the Antitrust Laws are cordially admission to ium 


to attend the American meetings. 


Bar Assn. symposium on this re- 


invited 


port be be held here Aug. 22, 23 Seemanth Reis Registers 
ana 3 
Nationally recognized special- Disapproval of Proposed 





ists in this field of law will take Fee Limitation 





11Y ach >} Y a h “anort t+ 
up each chapter of the report in Comte aie 
turn, reviewing in detail its ; 
| jaa vatookid t meetl on 
| reasoning and weighing the pros ; a ; nes 
land cons of its major recom- : as 
| ° ) ot o- 
| mendations. ume? 


posed amendme non 13 








On Monday —_— oon, Aug. *~°.~ t 
99 at the Warwick. t tar | Wien Wo li n 
of the report dealing w nat- fees. Copies of resolution 

he re ne with pat- } 
JL 106 LOPLe It h pat w order y ed sent to the Gov- 





ents and trademarks will be dis- . ; 
° Supreme Court, the 


On Tuesday morning, Aug. 23. 








; her iations 
at the Adelphia hotel, the chap- : es a chen ee 
7 —1nd the Ne Jer y Law Jour? il 
ters on restraints of trade, mon- “~~ we ee Ee eae 
en trade merg- ‘The resolution also provides for 





opolies, forei 
ers will 
A luncheon in honor of Stanley 


and mies z , 
esignation of two members 


be reviewed. the d mi ¢ 
of the association to prepare 


r : 1d file briefs in opposition 
N. Barnes, assistant attorney anda file briefs in Opposition to 
general in charge of the anti- the proposal and to request 


Ss. permission to present oral argu- 
ment in the matter 

The resolution recites that it 
is the considered opinion of the 
of 


trust division, and Prof. 
Chesterfield Oppenheim of Ann 
Mich., cochairmen of the 
general’s committee, 


| will be held on Tuesday. members that the adoption 

At the luncheon, a brief an- the proposed amendments will 
alysis of the highlights of ju- be unfair to litigants. infringe 
dicial, administrative and legis- the rights of members of the 
lative antitrust activity during profession and create an undue 


hardship in the practice of law; 
hat there is no need for the 
amendment; that it may result 
in inadequate or restricted rep- 
resentation of persons involved 
in actions wherein contingent 
fee arrangements are necessary 
and that the proposed amend- 
ments are violative of Canon 42. 


the year will be given by Thom- 
as E. Sunderland. of Chicago. 

Finally, on Wednesday morn- 
ing, Aug. 24, also at the Adel- 
phia hotel, the chapters on price 
discrimination, exclusive deal- 
ing, exemptions, economic in- 
dicia and enforcement will be 
discussed. 
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DIGESTS OF RECENT OPINIONS 


WILLS—In construing wills the, By his will 
court may not give effect to g codicil executed 
mere supposititious intent of a up a trust 
testator which has no expres- estate during 
sion in the will but may give 
effect to an intentional pur- ees 
pose where the express lang- a 





in 1949 
his 
lives 


of 


the 


set 
of 


to pay: 


-2 1° of the income 


executed in 1948 and 


he 


residuary 


his 


children and directed his trust- 


to 


uage of the will manifestly samuel Neidorf as long as he is 
indicates the intended pur- employed by Empire Box Cor- 
pose by rational implication poration a Delaware corpora- 


though it is not expressly tion and should his employ- 
stated therein. ment cease then this portion 


—Under Lord Eldon’s rule a 
provision will be implied in a 


should be distributed 


; ‘ . vided in paragraph c. 
will where there is a probabil- b—215% to Joseph Lyons, 
ity of intention so strong that 2: jones as he is employed 


a contrary intention cannot 
be supposed. 

—The court can in 
a will supply words 


intentiens or ideas. 


Corporation, 
and sho 


Empire Box 
Illinois corporation 
his employment cease then t 
portion should be distributed 
provided in paragraph c. 


construing 
but not 


as pl 


O- 


Jr 
by 
an 
uld 
his 
as 


—Income bequest to employee c-—_the balance of the net in- 
as long as his employment oome to be paid 1/3 to the 
with the corporation in which \wjqgow for life and the other 2/3 
testator held controlling in- onyq after her death the entire 

tl 


terest continued, held by im- 
plication to terminate on sale 
by estate of the corporate 
stockholdings. 
Digested from 
gayne, J. A: D., 


balance to the children or 
survivor. 

The will further provided 
Paragraph 4 that it was 
wish that the execut 


retain, in their discretion, 


opinion by 
July 


an 
rendered 


tor’s 


test 


i? 


ta- 


ors 


the 


In 


29, 1955. Appellate Div. In re | stock which testator owned 
Est of Klein. For appellant— the two mentioned corporatio 
Milton T. Lasher. For various fo; sych length of time as 


Abraham A. Leb- 


Huckit 


respondent: determined. He stated that 


T 





they 


he 


son Paul u (Irving S. had spent a good part of his 
Reeve, atty.), ving C. Evers jife developing the business of 
Taltar sACc + , ° ° 
(Walter H, Jones, atty.) these corporations and was 
Ytanloav lain ita ‘ g ‘ . 
Stanley Klein died in 1953 desirous that they continu 
leaving a wife and two children. these businesses 
Plaintiff executors and trust 


$4,400,000. The 
whether Neidorf a 
still entitled to 


tions for 
quiry 
Lyons are 


is 


lotest rate ceive the portions of income 

Per annem bequeathed to them by para- 
graphs (a) and (b) as long as 
they continue their employ- 


ment with the corpor ations. 

In a previous will the en 
-legatees readies were 
and Lyons. Wilson wit 


his employment to 





Funds Insured up to $10,000 a 
by U. S. Govt. Instrumentality 


rom 


plovees were in each 


corporations 


SAVINGS and Loan Assn. speek 
40 COMMERCE ST., NEWARK 2, N. J. =p eagles ee 
Mitchell 2-3650 ie (e ! Wit tne court eXecule 

Philip Klein, President , clear intent of the 
which is not fully or 


basic 








ees with the approval of the court 
yr’s 


have now sold the _ testatc 
stockholdings in these corpora- 


in- 


re- 


iployee 
WwW 
hdrew 
ent 


: ‘ military service. The testator 
r } e : conchae 
Transactions may be handled by mail then revoked the gratuity to 
FREE PARKING at Kinney Garage Wilson and substituted the em- 
Your account or inquiry invited "{ plovee Neidorf. The named em- 


instance 


construction 
arise 
the | ° 

testat 
definitely 


ull 


nd 


il- 


er 


he 


or 


| 
ie 














NATIONAL SureETY CORPORATION 
Specializing in the Execution of 
Fiduciary and Court Bonds 


744 BROAD STREET, NEWARK  MArket 4-0950 











Financial Printers 


SPECIALISTS in all printed forms and documents 
required for and registration with the 
Exchange Commission 


4 








Securities 


ARTHUR W. CROSS, IN 


New Jersey Division of 
PANDICK PRESS, INC. 


CLINTON STREET. NEWARK 5, N.J. 
TeLePpHonNeE MARKET 83-4994 


and 


' 


nr 


or will it by strict 
the literal mean- 
; used suffer the 

ntion of the 
Aarau ed? (2) To 
deducible intent 
itself required to 


expressed, 
adherence to 
ing of the wor 
discernible ir 
testator to pe 
effectuate the 


rt 


court 


qa 
u 
nte 
il 





inject into the will some term 
O provision which _ testator 
neglect to include altho igh 
in reasonable probab he 
would have inserted he 


tne occurrence 








radlate 
tne true lr nt1lor testa- 
tor in rticular olved. 





however that 


‘tlon cannot 





be 


1d1Clal 











formulated upon what a testator 
meant to say in his testament. 
but only upon what he meant 
by what he did say 
Lyons insists he is entitled to 
the gratui bequeathed to him 
| though the estate no longer has 
,}any interest in he corporations. 
ir| The plaintiff e utors question 
|this. The lower court he Cr his 
fright to the gratuity ceased 
vith =e sale of the stock and 


Testator’s intent and state of 
‘red signifi- 
the 
Neidorf 


nature 





the 


of 








bonuses to e1 courage a con- 
tinua of the services of these 
two legatees in the corporations 
for the beneficial interests of 
these enterprises which his ex- 
ecutors and trustees were au- 
thorized to continue. The be- 
quests were not for a serv- 
ices since they we limited to 
the continued employment, but 
wel cle y a donation in 
futuro for services to be rend- 


futuro. The limitation 





n bequest—"‘should his 
employment cease’’—was iir- 
ectly associated with the con- 


after such length 





that 





> executors deemed 

might sell the 

Ss interest in these busi- 

A court may not give effect to 





mere supposititious intention of 
1 testator which has no expres- 
sion in the will. But a court 
may give effect to an intentional 
purpos vhere the_ express 
ingua gathered from the en- 
tire wil] and assembled in a 
yropriate mani- 
est] indicates 1 it itended 
purpose by rational implication. 


Lord 


} ~ ~ 10 € . le = 
Eldon in 1812 spoke of a 











probabil y oO intentiox so 
|} strong that a contrary intention 
Ke innot be supposed. Such is the 
j;case here. To envision hypo- 
| thesis other than the bene- 
| fits were to cease le of the 
|estate’s interes corpora- 
ltions taxes t icity of 
I 1 rmise and conject , 

| 

| This conclusion as to the 
|testator’s intention is derived 
| almost 











for the Defense 


* Professional Disability Plan 


COUNSEL 


Loss of Income 


Loss of Life * Life Plan (includes employees) 


Liability 


{professional errors) 


Lawyers Protective Insurance 


* NON-CANCELLABLE—The only Group Plans approved by N.J. State Bar Ass'n 


JOHN A. COUCH, JR., & COMPANY 
1180 RAYMOND BOULEVARD NEWARK 2, NEW JERSEY 


MARKET 3-3086 
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} prior 








| language of the will tself. It is 
| > tiy > r bd *)h + Syl o 
confirmed ad’ 1e estators 


regard to the 


1 to Neidorf 


With 


action 





10uld cease if 


WA th 

iG il 

s in th 
rme 
iC 





rees that th 
rest on the a 
ions and that 
Plied that testa 
attach to the 








agree 
made 
rule. 
lica- 





Eldon's 


tne imp 





be made unless 

‘ probability of in- 

ten So strong that a con- 
trary intention cannot be sup- 


j< Wot + 


not he case 
could 

Klein probably 
implication made. 
‘ one 


be 


intent 


ion 


we 1S too st 


sh her 





me ee 


State Courts Act on Fair Trade Laws 


Fair trade laws have been day ‘cording to the 
held totally or partially invalid view, ‘lets the acts as oper 
in ten states and have been in tl ’-five states, 





ineffective in 
Missouri, 


the 


others, ac- ially 


rrent cross- 


part 
nonex 
Vermont, 
ar- Columbia. 


U. S. Tax Fraud 


upheld in sixteen 
cording to a cu 
country oF st 
decisions by 
ing House. 


stent in 


and 





ae 


court 


revie Ww 

















The Department of Jus 
prosecuted 1,956 cases of 
fraud during the fiscal 

> mi re r 1954, compared with 1,276 
of goods identified by a trade fiscal ’53, according to 
mark or brand name. The main analysis by Commerce Cle; 


trength of 
requirement 


concludes such 


these laws 


that 


stems 


from the 


House. 
once! The Depar ‘tment of 


P| 
=i 


manufacturer 








3 ; : secured grand jury indic tm 
a contract with one retailer + =e 
arene : : against 1,561 de fen dan 
all other retailers in the state 
ae ; : . a 2 At€ trial, 190 were convicted, 
wno ar notl led Or tne contrac ‘ defendants in 1.061 cases : 
must observe the m 1um price F ] , :] } 
: ay tered pleas of guilty and 77 
in selling to consumers, even ..... eae ‘ 
: se hates en were acquitted. 
hough thev themselves have not : ; 
Prison sentences for tax f: 


entered into such contracts 
totaling 512 years were 





and 





Nebraska 
Utah 
In 
liceeete, 


th Carolina Shae 
Cases 


of - 856.177 
durin o the 


were al 
year. 


SO 


kansas, 





Colorado. Flori 
Michigan and Virginia, 











courts have rule fair trade 
Me 2d } 2 = come, profits, estate and 
prices are not enf ¢ > 7 : 
_ orceabl€ taxes were rejected as 
against nonsigners of fair trade ie ais : } = 
accepted during fiscal 1954 
contracts. RG TON 11 i st 
Thre van h ” ternal Revenue Service sti 
roughout the years. state 
od ; CCH, 


tics, as reported by 
that of the 
promise by taxpayers, 
were accepted. The 
involved amounted to 
and were settled for 
third of this amount. 
Fewer taxpayer 
filing their returns in 
according to the CCH 


courts in California, Connecti- 
cut, Delaware. Illinois, Louis- 
iana, Maryland, Mississippi, New 
Jersey, New York, North Caro- 
lina, Oregon, Pennsylvania. 
South Dakota, Tennessee, Wash- 
ington and Wisconsin have up 
held the validity of their fair 
trade laws against constitutional 
attacks. Attorney generals of 


about 


CCH re- 


totally r 
ten, 


Upped 50°% In 1954 


Ju 


imp 


in which courts , ; 
fair de laws| > the courts and another 
] tra ie WS w . . ; ~ >| 
years were imposed in 
are Indiana, 


pended sentences and probation 
the CCH report says. 


More offers to areamene 


4.483 offers in com- 
only 
liabil 
$23.99 


were late in 
1 fiscal ‘54 
re! 





_ 


Suits 


F 
le 
i 


t e- 





Massachusetts and Minnesota 
also have construed their state 
fair trade laws as valid against 
certain constitutional objections. 

The nation-wide scoreboard 
on the fair trade situation to- 


NEW 











: Laurence 


a provision 


simply probability: 





F. Casey 











* win oe - rt pon 7 
should be implied if the cour f the N Y. and Pa. Bax 
is of the opinion that in all Formerly Special Attorne: 
probability the testator intended r 1 c 
pt aDll C Lator Nvemnaqead U S. In 1] Revenue Ser 
} . - o»- vel A revenue ocel 
that very “ovision 





produces a 
and is the 


conditions mu 





result, 


re. Two If 


your cli 








ot } Pin ie - 73) 

ist before an implication will | questi 
} > la: 1 ‘ : . wee a 
be made: (1) a reading of the specif 
Will produces a conviction 


Order To 


In 
Client's 


Do 
Your 


testator the time of What To 
Protect 


at 
al 


the will a and in truth 
had an intention to make a 4 Volumes... 
provision not found there and 


>) 
must 


(2) the court be con- A Complete a 
vinced from the will not only FEDERAL TAN PROCE 






+ it ePANtaing nt 9 fraomen: a 
tha ire contains UL a IlafimMelr Ww illust es an nd exple 
of the testator’s actual inten- eik <ialen: ti 20% 
tions, Dut also that it can see ee 

yr litigatl ing tax case. 
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. The 
but 


cont 
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224 Market St.. Newark 2 


never i 
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and Associates 
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MArket 2-6646 


NOTARIES PUBLIC 
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HAVE IT REPORTED — THE RECORD NEVER FORGETS 
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A Pioneer New Jersey Institutic 
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U. S. District Odd Proposals Keep Legislators Busy ‘Speakers From 6 Other, Mew Bills Introduced 


. 
é./4 State Legislators wer > 7 requires a speci: cense i ‘Nation wing bills 
i re- Court Decision with ane uaa yess si i requires a special license in s on ABA | The following bills were intro- 
ati in 1955 ps Ate “a 4 ye ys yoming. Auto drivers may no Program duced in the Senate: 
é : ie a a n ae: 1g a st y Dy | longer race on any street in ? _ SCR-23 Dumont & Forbes. To 
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PROPOSED REVISION OF LAW OF EVIDENCE 
Chap VI—Extrinsic Policies Affecting Admissibility 
Rules 41-45 


inherited 
ility 
the 





from the English 
of testimony of 
years originated 
(1785), which held 
room could not be 
In some jurisdic- 


itself we 
the admissib 
lesome over 


With the 
ccmmon law governing 
jurors. One of the most troub 
with Lord Mansfield in Vaise v. Delaval 
that evidence of misconduct in the jury 
received from a juror to impeach the verdict. 
tions the corollary 
to susiain the verdict. Judge Learned Hand in Jorgersen v. York 
Ice Machinery Corp., 160 F. 2d 432 (cert. den. 332 U. S. 764) (1947) 
noted the hopeless confusion resulting from Lord Mansfield’s rule 
and discussed the policy considerations, including the problems 
which would arise from any requirement “of absolute perfection 


ju ry system 


that no verdict shall stand, unless every juror has been entirely 
Wwithou: bias, and has based his vote only upon evidence he has 
neard in court”. He indicated that such a requirement would 
kill the jury system and that compromises must, therefore, be 
made. 

To the American Law Institute the proper compromise ap- 
peared to be the provision in Rule 301 of its 1942 Model Code of 
Evidence: 

“Testimony of Jurcr. Whenever any act, event or con- 
dition known to a member of a petit or grand jury is a| 
suvject of lav-ful inquiry, any witness, including every mem- 
ber of the jury, may testify to any material matter, includ- 
inz any statement or conduct or condition of any member 
of the jury, ether the matter occurred or existed in the 
uly room bye elsewhere, and whether during the deliberations 
of the jury, or in reaching or reporting its verdict or finding, 
or in a other circumstances, except that upon an issue 





as to the validity of a verdict or indictment no evidence shall 
be received concerning the effect which anything had upon 
to cause him to or 


the mind of a juror as tending to assent 

dissen: from the verdict or indictment or concerning the 

mental processes by which it was reached.” 

The Commissioners on Uniform Laws deviated from this 
approach. and the Suprem> Court Committee follows the pattern 
of the Uniform Act. Rule 41 incorporates only the substance 
of the above quoted exception relating to the effect of the 


ine minds or mental processes of jurors 
which is in accord with the present law 
cr s State. A change is, however, made by Rule 43 in excluding 
testimony by a juror as witness in the same trial. The Com- 
mittee’s annotation explains the reasons for the proposed change, 
which appear adequate, and poses some further questions. If a 
tror in the course of a trial suddenly remembers that he was a 
to the accident or other event, it would seem unjust to 
ialify him and permit the trial to proceed. A preferable 
2 is to incorp gr in the Rule itself a provision for auto- 
Y nistrial, since the modern jury philosophy is almost at 
the opposite pole of the original concept in early English Law 
cf juries comprised of persons having knowledge of the matters 


challenged matter upon 
in reacning the verdict, 


9 
a 






























ue. 
With these exclusions, together with the one provided by Rule 

35 relating the communications to a Grand Jury, Rule 44 in 
effect vrovices that a juror may testify to other conditions or 
occurrences of a material character, whether within or outside 
the jt ‘y room, if the law of the state permits. The Committee 
annotation states that no change is intended but raises the 
in sting: question of what the better policy is where a juror 
Cesires to testify concerning objective events during deliberations 
in the jury room, sack as casting of lots for the verdict. Those 
who sympathize with Judge Learned Hand’s analysis in the 
Jorge case would say that the rule should specifically make 
such testimony admissible. A few verdicts would thereafter be 
ge this ground. but such consequences have a way of 
re through to jury panels and resolution of cases by 
Cas in time terminate. Such an advance in the 
a ustice, by elevating the standards of juries 


the decisional process should be encouraged 
lusion in the proposed Rules. 


Rules 46-55 


¢ 








was drawn that such evidence was admissible | ; 
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| Editor, New Journal: 

| Permit me 

|the others 
through 


Jersey Law 
to add my voice to 
which have been 

heard the medium of 

your columns on the subject of 
the proposed regulation of con- 
tingent fees. 

There 
| re: ason 

| cial for 

| excessive 

| Since 
| bec 

| that t 

| prosper 


| 
| 
| 
| valid 
or so- 
of any 


is no decisively 
economic, legal 
the imposition 
controls upon lawyers. 
have attorneys’ fees 
so abundant and flowing 
his apparent and unseemly 
ity must be controlled. 
'Surely, lawyers have not bhe- 
come so devious and grasping 
that prospective clients must be 
shielded from them. 


when 


"ome 


This is an issue which should 
provoke every attorney in the 
state to serious thought and 





| expression regardless of the im- 
{| pact which the proposed regula- 
|tion will have on his individual 
| practice. To those who would 
| respond ineffectually by saying: 
|“What can we do about it. any- 
| way?” I extend stony silence, 
| they are not important in this 
engagement or any other. 

It may be proposed by some 
that the profession is inextri- 
}cably bound up with the public 
interest, that there are rogues 
among us and that the control 
of contingent fess wil! lessen 
abuse of that interest. The con- 
clusion this argument is too 
easy and I cannot, therefore, 
with honesty of spirit, contem- 
plate with any degree of com- 
posure the incursion of re- 
straints in a profession whose 
existence—and thus the exist- 
ence of our society as we know 
it—must depend upon a terribly 
| fundamental freedom. 

It must be said again: 
an issue for all lawvers 
j}template and act upon 
care and circumspection, with 
utmost sobriety and reason. In- 
difference today may lead to 
regret tomorrow and in this 
respect I cannot think of any- 
thing more forlorn than a sen- 
tence beginning “I should have 
The blunt truth. more- 
that no sympathy should 
be accorded the speaker if he 
was aware that he could have 
acted but nevertheless chose to 
ignore the opportunity. 

Very truly yours, 
Francis M. Seaman 
Editor, Nev W Jersey Law Journal: 

One of the most arbitrary and 
profession-damning regulations 
that I have encountered, is the 
proposed Canon 13, fixing con- 
tingent fees for attorneys in 
New Jersey. Are all the other 
professions wrong? Are doctors, 
dentists, pharma architects. 
undertakers limi in their 
charges? Are we a particularly 
putrid type person that we 
should be thus ruled? 

For my part, I have more 
faith in attorneys as men and 
women of honesty and integrity 
than any with the 


of 


This is 
to con- 
with 


over, is 


cists, 


it 





ed 





other group, 
possible exception of the clergy. 


All lawyers should take this 
proposed Canon 13 as a per- 


their ability to 
their clients, 
associations 


sonal affront on 
fairly fix fees with 
and write to their 
in protest. 





Yours very truly 
Herbert Koransky 
Editor, New Jers sey Law Journal: 
I herewith register my most 


fervent and indignant opposition 
to the proposed amendments 
to Canon 13. This proposed 


+ 


restriction upon the liberty of 
the lawyers is insupportable 
upon numerous grounds. 

Firstly, I concur most heartily 
with the courageous opinion ex- 
pressed by David Roskein, Esq. 
in today’s (July 28) edition of 
the New Jersey ‘Law Journal, as 
to the power of our Supreme 
Court to promulgate the pro- 
posed Canon. I too decry this 
attempt at judicial legislation. 

No other profession so 
limited to my Knowledge, the 
doctor, dentist, engineer, archi- 
tect. Certainly, no one can 
question that the medical pro- 
fession, at the very least, is as 
affected with a public interest 
as our own, yet it, with all the 
others, remains unrestricted in 
its imposition of fees, save for 
appeal by the patient to a 
medical society or a committee 
for that purpose. Is this proposal 
not, then, discriminatory as 
operative against the Bar alone? 
Does it not make of us second- 
class citizens, subject to control 
by a body whose constituency 
we have no power to control? 

As an American first and a 
lawyer second, I abhor regi- 
mentation and oppression from 
which I have no appeal. In 
brief, I maintain my right to 
charge what I please for my 
services, within the bounds of 
my own conscience and equity 
to my client. If I am to be toid 
arbitrarily what I may charge, 
then Lexington, Concord and 
Bunker Hill should be torn 
from the pages of American 
history. This, to me, is the 
magnitude of the question under 
consideration! To draw a loose 
analogy, this is akin to the 
“taxation without representa- 
tion” which brought about the 
Boston Tea Party and ultimately 
led the founding fathers to the 
execution of the Declaration of 
July 4, 1776. 

There is, of course, 
of the power of the 
Court to maintain discipline 
over the Bar, but to date same 
has been accom} pera on an 
individual i 


asis, rithout re- 
course to a 
destructive 


socialistic device 

of the American 

heritage of individualism. To 

knowledg there has been 
public 

slight. for 


demand. however 
such action. Why 

then, is the question raised? 
If there are individual abuses, 
the Court has 
to seek out and deal with the 
offenders. To that end, I pro- 


1S 


no doubt 
Supreme 


mv 
ida 


no 











Other points covered by 
of evidence are familiar 
remediai or So 


—e.g. repairs made aft 


measures 
the plaintiff fell on the sidewalk—is not 
admissible te prove see nese Rule 


Ww e 


that his behavior conf formed to the habit or custom. In rule 49, 
have some deviation from the existing New Jersey rule, which 
requires some corroborative circumstances to indicate that the 


habit or custom was followed on a particular occasion. 
this 
and would be expected. 


chapter of the proposed rules | 
Evidence 
were taken after the event 
51. Nor is evidence of an offer 
ne because 


| in cor 2promise. Rule 52. This rule also excludes acts d 

| of humanitarian motives. and the drafter’s comment in a 
| footnote explains that this exclusion is intended to cover the 
| rather common occurrence of calling an ambulance, paying a 
| Goctor’s | repairing or restoring property, all with no thought 











through 55 might be classified among those which | of assum or compromising liability. 

ntroversial. A number of them are entirely in accord | The | proposed rule of this group—Rule 55—would keep out 
resent New Jersey Law. | proof of the commission of one crime cr w rong to prove another. 
>fendant’s fault or lack of it in a particular accident | but such evidence would be admitted if relevant to prove some 
vn by proof that he is a careless or careful man? Rule 48, material fact such as motive, absence of mistake, intent 

the present New Jersey law, both say, No; that evidence of scheme, or the like. 
ts of character with respect to care or skill are not admissible the proposed rules 48 through 55 it may fairly be said 
r the quality of conduct on a particular occasion. that they largely follow the existing New Jersey law of evidence. 
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